
 

SUPPLEMENTARY MEMORANDUM ON DELEGATED POWERS 

HOUSING (SCOTLAND) BILL 

Amended provisions conferring power to make subordinate legislation 

Purpose 

1. This supplement to the memorandum dated 7 March 2005 has been prepared by the 
Scottish Executive, in accordance with Rule 9.7.10 of the Parliament’s Standing Orders, to 
assist consideration by the Subordinate Legislation Committee of the Housing (Scotland) Bill 
(the Bill) as amended. It describes the purpose of each provision conferring powers to make 
subordinate legislation that was introduced or amended during the Bill’s Stage 2 process, and 
explains why the matter is to be left to subordinate legislation rather than being included in 
the Bill.  The supplement should be read in conjunction with the original memorandum.     

Amendments to delegated powers 

2. During the Stage 2 proceedings, three new powers for the Scottish Ministers to make 
regulations were introduced to the Bill.  In three cases powers were extended or altered.  
Another seven powers to make regulations and orders, which were originally to be subject to 
negative resolution procedure in the Scottish Parliament, were amended so as to be subject to 
affirmative resolution procedure.  The changes from negative to affirmative procedure were 
recommended by the Subordinate Legislation Committee or the Communities Committee, 
which recommended in its Stage 1 report that all Part 3 regulations (on the provision of 
information on the sale of a house) should be subject to affirmative resolution procedure.  It 
considered that this was necessary so that the regulations establishing the new scheme would 
be subject to thorough Parliamentary scrutiny, given that most of the detail of the scheme 
would be set out in regulations.  On consideration, the Executive agreed with the 
recommendations of both Committees.  

3. Below are descriptions of the relevant powers and explanations as to why affirmative 
resolution procedure is considered to be appropriate. 

Part 1 Chapter 8: Supplemental provisions, including appeals 

Section 64A – Adaptations: power to change method of appeal 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by statutory instrument 
Parliamentary procedure:  Negative resolution of the Scottish Parliament. 

4. Section 64A was introduced by an amendment at Stage 2.  It gives Ministers power to 
change the route of appeal from the sheriff (as set out in section 62(6)) to the Private Rented 
Housing Panel, for appeals by a tenant when a private landlord refuses consent for, or 
imposes conditions on, adaptations to meet the needs of a disabled occupant or the 
installation of central heating or other energy efficiency measures.  Regulations may require 
that relevant guidance issued by the Disability Rights Commission is taken into account when 
determining the appeal.  
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Reason for taking power 

5. Dealing with this matter by regulations means that Ministers can assess whether the 
Panel would be a more appropriate route than the sheriff court in the light of the 
establishment and operation of the Panel, experience of the number of appeals arising and 
evidence in practice of the relative merits of the two routes and other approaches to resolving 
the disputes involved.  Other factors could be taken into account, such as the capacity of the 
Panel system.  

6. The main factors which would lead to a decision to regulate are on record and 
Ministers expect to act on that basis.  Changing the route of appeal would be essentially 
procedural rather than an expansion of policy.  For these reasons it is considered appropriate 
that the regulations should be subject to negative resolution procedure.  

Part 2: Scheme of Assistance for Housing Purposes 

Section 68(4) – Assistance for housing purposes 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by statutory instrument 
Parliamentary procedure:  Negative resolution of the Scottish Parliament. 

7. As originally drafted, section 68(4) gave Ministers powers to make provision in 
relation to specific forms of assistance other than grants and loans.  As amended, the section 
allows Ministers to make further provision about any type of assistance in relation to the 
acquisition or sale of a house or work on land or premises for specified purposes. 

Reason for amendment  

8. This change was part of wider amendments to section 68, in order to ensure that local 
authorities can provide effective assistance in a wide range of circumstances, including 
assistance to sellers to help with the costs of the single survey.  It is appropriate that Ministers 
should have a wide power to make provisions on such matters as the procedures to be 
followed by local authorities in considering whether to provide assistance and in providing it 
and the circumstances in which different types of assistance are appropriate, given the range 
of situations in which assistance may be given and the scope for good practice to develop as 
local authorities make use of their extended powers. 

Section 70(2A) – When assistance must be provided 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament. 

9. Section 70(2A) was introduced by an amendment at Stage 2.  This section will allow 
Ministers to make regulations making further provision about the type of assistance that must 
be provided in connection with adaptations to make a house suitable for a disabled person’s 
needs, where the house is the disabled person’s only or main residence.  This goes beyond the 
existing requirement that assistance for adaptations to give access to standard amenities must 
be in the form of grant.  The powers could be used to prescribe, for example, the type of 
assistance that should be provided in connection with particular types of adaptation or when 
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defined criteria about the applicant’s circumstances are met.  In particular they can be used to 
prescribe circumstances when grant must be provided. 

Reason for taking power 

10. The Communities Committee called for a broadening of the circumstances in which 
grant must be available to help with adaptations.  Ministers wish to respond but given the 
current nature of available information it is not possible either to judge what the financial 
implications of particular approaches would be or to make a clear comparison with the 
arrangements in England and Wales as requested by the Communities Committee, since those 
arrangements are changing.  A power for Ministers to make regulations was therefore 
considered appropriate.  This new power would allow Ministers to make grant mandatory in 
certain circumstances.  The political and financial significance of this means that full 
Parliamentary scrutiny is appropriate, so the regulation will be subject to affirmative 
resolution procedure. 

Section 88(4) – Local authority payments to not for profit lenders 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament. 

11. Section 88(4) is subject to negative resolution procedure in the published Bill.   

12. Instead of making loans directly to individuals, a local authority may make 
arrangements with certain designated lenders for that lender to make loans on the authority’s 
behalf.  Designated lenders are specified in terms of section 88(2) as being not for profit 
organisations who are in the business of providing assistance by way of loans for housing 
purposes. The arrangements may involve the local authority making payments into the 
lender’s loan fund, or to cover the lender’s administrative costs. Ministers may make 
regulations to amend the definition of a “designated lender”  and to make provision as to the 
terms on which such payments may be made. 

Reason for taking power 

13. As explained in the original Memorandum, the policy is that local authorities should 
be free to make whatever arrangements they think fit with lenders who will make loans to 
individuals for housing purposes. No such arrangements exist in Scotland as yet.  However, 
as they develop, it may appear that standard terms should be placed on the payments made to 
such lenders. There may also be a need to fine-tune the definition of a “designated lender”, as 
the loans market evolves. 

Reason for amendment  

14. The Subordinate Legislation Committee recommended that regulations introduced 
under section 88(4) should be subject to affirmative resolution procedure.  Section 88(4) 
allows Ministers to make regulations changing the definition of “designated lender” and 
making provision as to the terms which local authorities may impose on the payments they 
make to such lenders.  Since there is no restriction on how Ministers may change the 
definition of “designated lender”, and it is a power to amend the Bill itself, it was felt that this 

 3



 

power should be subject to scrutiny by affirmative procedure.  The Executive therefore 
accepted this recommendation. 

Part 3: Provision of information on sale of house 

Section 96(2) – Duty to provide information to potential buyer 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament. 

15. Section 96(2) is subject to negative resolution procedure in the published Bill. 

16. Section 96(1) requires the person who is responsible for marketing a house that is on 
the market (that is, either the seller or the seller’s agent) to provide a copy of prescribed 
documents relating to the house to a potential buyer who requests a copy.  Section 96(2) 
confers on the Scottish Ministers a power to set out in regulations the period within which the 
responsible person must comply with such a request. 

Reason for taking power 

17. This power is needed since it may be necessary in the light of experience to vary the 
timescale for compliance with the requirement to provide information.  This flexibility would 
allow Ministers to set a timescale that meets the aims of the legislation. 

Reason for amendment  

18. The Communities Committee recommended that these regulations should be subject 
to affirmative resolution procedure, so they would receive thorough Parliamentary scrutiny.  
The Executive agreed, given the importance of the matter that they cover to the working of 
the scheme.  

Section 101(1) – Information to be held or provided to potential buyers 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament. 

19. Section 101(1) is subject to negative resolution procedure in the published Bill. 

20. Section 101(1) confers on the Scottish Ministers a power to make regulations 
prescribing the documents in relation to a house on the market that a responsible person must 
hold and provide to a potential buyer. The regulations may make further provision about the 
prescribed documents, as the Scottish Ministers think fit. Subsection (2) specifies that a 
document may be prescribed only if the Scottish Ministers consider that it relates to the 
physical condition or value of a house, or any other matter connected with a house or its sale 
that would be of interest to potential buyers. Subsection (3) provides that the regulations may 
deal with the form and content of a prescribed document, who can prepare a document, the 
maximum period between preparation of a document and the date on which the house is put 
on the market, and the period for which a document is valid and circumstances that will 
invalidate it. 

 4



 

Reason for taking power 

21. It is essential that Ministers have the flexibility to respond to buyers’ changing needs 
for information about houses for sale and to changing conditions in the housing market. This 
section sets out the kind of information that could be required, but the specific details, which 
may need to be varied, would be more appropriately dealt with in regulations. 

Reason for amendment  

22. The Communities Committee recommended that these regulations should be subject 
to affirmative resolution procedure, so they would receive thorough Parliamentary scrutiny.  
The Executive agreed, given the centrality of the matters that they cover to the working of the 
scheme. 

Section 102 – Exceptions from duty to have or provide information 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament. 

23. Section 102 is subject to negative resolution procedure in the published Bill. 

24. Section 102 confers on the Scottish Ministers a power to make regulations setting out 
exemptions from the duties to hold and provide prescribed documents. Exemptions may 
apply to categories of people, periods of time or circumstances in which a person does not 
need to hold or provide a prescribed document, or other specified exceptions. 

Reason for taking power 

25. It is expected that it would be appropriate that certain types of property transactions 
will be excluded from the duty to provide information. This power will allow Ministers the 
flexibility to vary these exceptions as required. 

Reason for amendment  

26. The Subordinate Legislation Committee recommended that regulations introduced 
under section 102 should be subject to affirmative resolution procedure, since they would 
specify exemptions from duties in Part 3 relating to the possession and provision of 
prescribed documents when houses are marketed for sale and therefore, according to the 
recommendation, effectively amend the Bill itself.  The Executive accepts this 
recommendation. 

Section 108(4) – Penalty charge notices 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament. 

27. Section 108(4) is subject to negative resolution procedure in the published Bill. 

28. Section 108(4) confers on the Scottish Ministers a power to make regulations making 
further provision about penalty charge notices and other notices mentioned in schedule 3.  
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Such regulations may prescribe the form of notices, circumstances in which penalty charge 
notices may not be given, methods by which notices must be given and methods by which 
penalty charges may be paid. 

Reason for taking power 

29. These detailed technical matters are more appropriately dealt with in regulations 
rather than in primary legislation. Provisions may need to be adjusted as processes develop 
and conditions change. 

Reason for amendment  

30. The Communities Committee recommended that these regulations should be subject 
to affirmative resolution procedure, so they would receive thorough Parliamentary scrutiny.  
The Executive agreed.  Although the regulations deal with technical matters, these are 
important, especially since they can specify circumstances in which penalty notices would 
not be given. 

Section 110(3) (inserts section 63A into the Housing (Scotland) Act 1987) – Information 
for tenants exercising right to purchase 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament. 

31. Section 110(3) is subject to negative resolution procedure in the published Bill. 

32. Section 110(3) inserts a new section 63A into the Housing (Scotland) Act 1987. This 
new section confers on the Scottish Ministers a power to make regulations prescribing 
additional information to be supplied by a landlord to a tenant who has served an application 
to purchase under the “right to buy” provisions contained in the 1987 Act. The regulations 
may also make further provision about that information. The prescribed information may 
include a reasonable estimate of costs of maintaining the house and any common parts; how 
long common parts, fixtures and fittings and other prescribed items are expected to last, with 
an estimate of replacement costs; and other matters that may be of interest to the tenant who 
has applied to purchase. 

Reason for taking power 

33. The additional information is of a detailed nature and best dealt with in regulations.  
Ministers will also have the flexibility to respond to changing conditions. This regulation 
making power will ensure that the required information best meets the needs of both 
disposing landlords and tenants. 

Reason for amendments  

34. An amendment to section 110(3) inserts subsection (2A) into the new section 63A of 
the 1987 Act.  This subsection provides that regulations under section 63A may specify 
prescribed information that would only be provided to a prospective right to buy purchaser if 
that tenant paid the landlord for its provision.  The sum to be paid would be specified in the 
regulations. 
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35. The Communities Committee expressed the view that prospective right to buy 
purchasers should receive information similar to that in the single survey.  The amendment 
means that Ministers could use their powers under section 63A of the 1987 Act to prescribe 
additional information on house condition that landlords would provide to prospective right 
to buy purchasers, but only if the latter paid for it.  It is reasonable to have the capacity to 
charge for information that is useful to the prospective buyer.  If this capacity did not exist, 
the costs of improved information could impact on other services.    

36. The Communities Committee recommended that regulations under the new section 
63A of the 1987 Act should be subject to affirmative resolution procedure, so they would 
receive thorough Parliamentary scrutiny.  The Executive agreed, given that the additional 
information may be quite extensive and that the tenants may have to contribute to the costs of 
providing it.   

Part 3A: Tenancy deposits  

Section 116B(1) 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Regulations made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament. 

37. A new Part was introduced at Stage 2, dealing with tenancy deposit schemes.  
Ministers will have the power to prescribe arrangements for the handling of tenancy deposits.  
They will be able to approve tenancy deposit schemes, in accordance with regulations made 
by them under Section 116B(1) after publicising and consulting on a proposed scheme. 

Reason for taking power 

38. In its Stage 1 report on the Bill, the Communities Committee recommended, in the 
light of representations made by various groups, that the Executive should take powers to 
make regulations to safeguard tenancy deposits in the private rented sector and that these 
should be introduced after consultation.  After consideration, the Executive agreed to make 
provision for such powers.  The Bill therefore gives Ministers powers to approve a tenancy 
deposit scheme or schemes and to make regulations setting out the conditions a tenancy 
deposit scheme must meet before it could be approved by Ministers.  Such conditions might 
include the manner and circumstances in which deposits must be paid, held and repaid; the 
sanctions for non-compliance; any dispute resolution mechanism; the types of persons who 
may operate such schemes; any fees that might be payable; and the publicising of schemes.  

39. There are various ways to safeguard tenancy deposits and Ministers will consult 
widely before deciding on the most effective method of doing so prior to developing the 
detail of any regulations. 

40. The introduction of tenancy deposit schemes would be a significant step, with 
financial and organisational implications on landlords and tenants and various other interests.  
It is appropriate that the regulations should be open to full Parliamentary scrutiny and, as 
such, are subject to the affirmative resolution procedure. 
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Part 4: Licensing of Houses in Multiple Occupation 

Section 120(1) – Power to designate HMOs capable of being exempted by local 
Authorities 

Power conferred on:  The Scottish Ministers 
Power exercisable by:  Order made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament. 

41. Section 120(1) is subject to negative resolution procedure in the published Bill. 

42. Subsection (1) gives Scottish Ministers power by order to designate types of HMOs 
which may be exempted from licensing by a local authority. Subsection (2) provides that a 
local authority may then, by order, exempt such HMOs in all or part of their area. 

Reason for taking power 

43. As explained in the original Memorandum, it is thought that registration, and other 
developments, may provide sufficient control over some categories of HMO, without the 
need for licensing. This power would enable the Scottish Ministers to indicate that in general 
such HMOs need no longer be licensed. However, there could still be problems in particular 
areas, for example where that type of HMO is typical accommodation for students or 
temporary workers in that particular area, but not in other areas. Subsection (2) allows local 
authorities to exempt these HMOs from the licensing requirement if they consider it 
appropriate.  Such exemption may be limited to specified parts of the local authority’s area. 

Reason for amendment  

44. The Subordinate Legislation Committee considered that this order-making power 
should be subject to affirmative resolution procedure, since it would remove some HMOs 
from the protection of the licensing system in the Bill.  The Executive accepts this.  

Section 145(3) – Fees 

Power conferred on: The Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament. 

45. Section 145(1) allows local authorities to charge fees in relation to HMO licensing.  
Subsections (2) and (3) empower Ministers to make provisions about the charging of fees, 
including setting a fixed or maximum amount, setting out how fees are to be arrived at and 
specifying circumstances in which no fee will be payable. 

Reason for taking power 

46. The level of fees charged for HMO licensing, and the wide variation in fees across 
Scotland, has been a significant cause of complaint and concern under the existing system.  
These provisions will help to ensure that local authorities charge at an appropriate level, and 
provide for greater consistency. The actual determination of fees and fee structures is a level 
of detail which it is appropriate to place in secondary legislation. 

 8



 

Reason for amendment  

47. An Executive amendment has made a slight change to this section by adding 
“circumstances in which fees are to be refunded” to the list in subsection 145(3) of examples 
of factors that may be specified in an order.  This is for reasons of clarification.  

 9


	1. This supplement to the memorandum dated 7 March 2005 has been prepared by the Scottish Executive, in accordance with Rule 9.7.10 of the Parliament’s Standing Orders, to assist consideration by the Subordinate Legislation Committee of the Housing (Scotland) Bill (the Bill) as amended. It describes the purpose of each provision conferring powers to make subordinate legislation that was introduced or amended during the Bill’s Stage 2 process, and explains why the matter is to be left to subordinate legislation rather than being included in the Bill.  The supplement should be read in conjunction with the original memorandum.     
	2. During the Stage 2 proceedings, three new powers for the Scottish Ministers to make regulations were introduced to the Bill.  In three cases powers were extended or altered.  Another seven powers to make regulations and orders, which were originally to be subject to negative resolution procedure in the Scottish Parliament, were amended so as to be subject to affirmative resolution procedure.  The changes from negative to affirmative procedure were recommended by the Subordinate Legislation Committee or the Communities Committee, which recommended in its Stage 1 report that all Part 3 regulations (on the provision of information on the sale of a house) should be subject to affirmative resolution procedure.  It considered that this was necessary so that the regulations establishing the new scheme would be subject to thorough Parliamentary scrutiny, given that most of the detail of the scheme would be set out in regulations.  On consideration, the Executive agreed with the recommendations of both Committees.  
	3. Below are descriptions of the relevant powers and explanations as to why affirmative resolution procedure is considered to be appropriate. 
	4. Section 64A was introduced by an amendment at Stage 2.  It gives Ministers power to change the route of appeal from the sheriff (as set out in section 62(6)) to the Private Rented Housing Panel, for appeals by a tenant when a private landlord refuses consent for, or imposes conditions on, adaptations to meet the needs of a disabled occupant or the installation of central heating or other energy efficiency measures.  Regulations may require that relevant guidance issued by the Disability Rights Commission is taken into account when determining the appeal.  
	5. Dealing with this matter by regulations means that Ministers can assess whether the Panel would be a more appropriate route than the sheriff court in the light of the establishment and operation of the Panel, experience of the number of appeals arising and evidence in practice of the relative merits of the two routes and other approaches to resolving the disputes involved.  Other factors could be taken into account, such as the capacity of the Panel system.  
	6. The main factors which would lead to a decision to regulate are on record and Ministers expect to act on that basis.  Changing the route of appeal would be essentially procedural rather than an expansion of policy.  For these reasons it is considered appropriate that the regulations should be subject to negative resolution procedure.  
	7. As originally drafted, section 68(4) gave Ministers powers to make provision in relation to specific forms of assistance other than grants and loans.  As amended, the section allows Ministers to make further provision about any type of assistance in relation to the acquisition or sale of a house or work on land or premises for specified purposes. 
	Reason for amendment  
	8. This change was part of wider amendments to section 68, in order to ensure that local authorities can provide effective assistance in a wide range of circumstances, including assistance to sellers to help with the costs of the single survey.  It is appropriate that Ministers should have a wide power to make provisions on such matters as the procedures to be followed by local authorities in considering whether to provide assistance and in providing it and the circumstances in which different types of assistance are appropriate, given the range of situations in which assistance may be given and the scope for good practice to develop as local authorities make use of their extended powers. 
	9. Section 70(2A) was introduced by an amendment at Stage 2.  This section will allow Ministers to make regulations making further provision about the type of assistance that must be provided in connection with adaptations to make a house suitable for a disabled person’s needs, where the house is the disabled person’s only or main residence.  This goes beyond the existing requirement that assistance for adaptations to give access to standard amenities must be in the form of grant.  The powers could be used to prescribe, for example, the type of assistance that should be provided in connection with particular types of adaptation or when defined criteria about the applicant’s circumstances are met.  In particular they can be used to prescribe circumstances when grant must be provided. 
	10. The Communities Committee called for a broadening of the circumstances in which grant must be available to help with adaptations.  Ministers wish to respond but given the current nature of available information it is not possible either to judge what the financial implications of particular approaches would be or to make a clear comparison with the arrangements in England and Wales as requested by the Communities Committee, since those arrangements are changing.  A power for Ministers to make regulations was therefore considered appropriate.  This new power would allow Ministers to make grant mandatory in certain circumstances.  The political and financial significance of this means that full Parliamentary scrutiny is appropriate, so the regulation will be subject to affirmative resolution procedure. 
	11. Section 88(4) is subject to negative resolution procedure in the published Bill.   
	12. Instead of making loans directly to individuals, a local authority may make arrangements with certain designated lenders for that lender to make loans on the authority’s behalf.  Designated lenders are specified in terms of section 88(2) as being not for profit organisations who are in the business of providing assistance by way of loans for housing purposes. The arrangements may involve the local authority making payments into the lender’s loan fund, or to cover the lender’s administrative costs. Ministers may make regulations to amend the definition of a “designated lender”  and to make provision as to the terms on which such payments may be made. 
	13. As explained in the original Memorandum, the policy is that local authorities should be free to make whatever arrangements they think fit with lenders who will make loans to individuals for housing purposes. No such arrangements exist in Scotland as yet.  However, as they develop, it may appear that standard terms should be placed on the payments made to such lenders. There may also be a need to fine-tune the definition of a “designated lender”, as the loans market evolves. 
	Reason for amendment  
	14. The Subordinate Legislation Committee recommended that regulations introduced under section 88(4) should be subject to affirmative resolution procedure.  Section 88(4) allows Ministers to make regulations changing the definition of “designated lender” and making provision as to the terms which local authorities may impose on the payments they make to such lenders.  Since there is no restriction on how Ministers may change the definition of “designated lender”, and it is a power to amend the Bill itself, it was felt that this power should be subject to scrutiny by affirmative procedure.  The Executive therefore accepted this recommendation. 
	15. Section 96(2) is subject to negative resolution procedure in the published Bill. 
	16. Section 96(1) requires the person who is responsible for marketing a house that is on the market (that is, either the seller or the seller’s agent) to provide a copy of prescribed documents relating to the house to a potential buyer who requests a copy.  Section 96(2) confers on the Scottish Ministers a power to set out in regulations the period within which the responsible person must comply with such a request. 
	17. This power is needed since it may be necessary in the light of experience to vary the timescale for compliance with the requirement to provide information.  This flexibility would allow Ministers to set a timescale that meets the aims of the legislation. 
	Reason for amendment  
	18. The Communities Committee recommended that these regulations should be subject to affirmative resolution procedure, so they would receive thorough Parliamentary scrutiny.  The Executive agreed, given the importance of the matter that they cover to the working of the scheme.  
	19. Section 101(1) is subject to negative resolution procedure in the published Bill. 
	20. Section 101(1) confers on the Scottish Ministers a power to make regulations prescribing the documents in relation to a house on the market that a responsible person must hold and provide to a potential buyer. The regulations may make further provision about the prescribed documents, as the Scottish Ministers think fit. Subsection (2) specifies that a document may be prescribed only if the Scottish Ministers consider that it relates to the physical condition or value of a house, or any other matter connected with a house or its sale that would be of interest to potential buyers. Subsection (3) provides that the regulations may deal with the form and content of a prescribed document, who can prepare a document, the maximum period between preparation of a document and the date on which the house is put on the market, and the period for which a document is valid and circumstances that will invalidate it. 
	21. It is essential that Ministers have the flexibility to respond to buyers’ changing needs for information about houses for sale and to changing conditions in the housing market. This section sets out the kind of information that could be required, but the specific details, which may need to be varied, would be more appropriately dealt with in regulations. 
	Reason for amendment  
	22. The Communities Committee recommended that these regulations should be subject to affirmative resolution procedure, so they would receive thorough Parliamentary scrutiny.  The Executive agreed, given the centrality of the matters that they cover to the working of the scheme. 
	23. Section 102 is subject to negative resolution procedure in the published Bill. 
	24. Section 102 confers on the Scottish Ministers a power to make regulations setting out exemptions from the duties to hold and provide prescribed documents. Exemptions may apply to categories of people, periods of time or circumstances in which a person does not need to hold or provide a prescribed document, or other specified exceptions. 
	25. It is expected that it would be appropriate that certain types of property transactions will be excluded from the duty to provide information. This power will allow Ministers the flexibility to vary these exceptions as required. 
	Reason for amendment  
	26. The Subordinate Legislation Committee recommended that regulations introduced under section 102 should be subject to affirmative resolution procedure, since they would specify exemptions from duties in Part 3 relating to the possession and provision of prescribed documents when houses are marketed for sale and therefore, according to the recommendation, effectively amend the Bill itself.  The Executive accepts this recommendation. 
	27. Section 108(4) is subject to negative resolution procedure in the published Bill. 
	28. Section 108(4) confers on the Scottish Ministers a power to make regulations making further provision about penalty charge notices and other notices mentioned in schedule 3.  Such regulations may prescribe the form of notices, circumstances in which penalty charge notices may not be given, methods by which notices must be given and methods by which penalty charges may be paid. 
	29. These detailed technical matters are more appropriately dealt with in regulations rather than in primary legislation. Provisions may need to be adjusted as processes develop and conditions change. 
	Reason for amendment  
	30. The Communities Committee recommended that these regulations should be subject to affirmative resolution procedure, so they would receive thorough Parliamentary scrutiny.  The Executive agreed.  Although the regulations deal with technical matters, these are important, especially since they can specify circumstances in which penalty notices would not be given. 
	31. Section 110(3) is subject to negative resolution procedure in the published Bill. 
	32. Section 110(3) inserts a new section 63A into the Housing (Scotland) Act 1987. This new section confers on the Scottish Ministers a power to make regulations prescribing additional information to be supplied by a landlord to a tenant who has served an application to purchase under the “right to buy” provisions contained in the 1987 Act. The regulations may also make further provision about that information. The prescribed information may include a reasonable estimate of costs of maintaining the house and any common parts; how long common parts, fixtures and fittings and other prescribed items are expected to last, with an estimate of replacement costs; and other matters that may be of interest to the tenant who has applied to purchase. 
	33. The additional information is of a detailed nature and best dealt with in regulations.  Ministers will also have the flexibility to respond to changing conditions. This regulation making power will ensure that the required information best meets the needs of both disposing landlords and tenants. 
	Reason for amendments  
	34. An amendment to section 110(3) inserts subsection (2A) into the new section 63A of the 1987 Act.  This subsection provides that regulations under section 63A may specify prescribed information that would only be provided to a prospective right to buy purchaser if that tenant paid the landlord for its provision.  The sum to be paid would be specified in the regulations. 
	35. The Communities Committee expressed the view that prospective right to buy purchasers should receive information similar to that in the single survey.  The amendment means that Ministers could use their powers under section 63A of the 1987 Act to prescribe additional information on house condition that landlords would provide to prospective right to buy purchasers, but only if the latter paid for it.  It is reasonable to have the capacity to charge for information that is useful to the prospective buyer.  If this capacity did not exist, the costs of improved information could impact on other services.    
	36. The Communities Committee recommended that regulations under the new section 63A of the 1987 Act should be subject to affirmative resolution procedure, so they would receive thorough Parliamentary scrutiny.  The Executive agreed, given that the additional information may be quite extensive and that the tenants may have to contribute to the costs of providing it.   
	37. A new Part was introduced at Stage 2, dealing with tenancy deposit schemes.  Ministers will have the power to prescribe arrangements for the handling of tenancy deposits.  They will be able to approve tenancy deposit schemes, in accordance with regulations made by them under Section 116B(1) after publicising and consulting on a proposed scheme. 
	38. In its Stage 1 report on the Bill, the Communities Committee recommended, in the light of representations made by various groups, that the Executive should take powers to make regulations to safeguard tenancy deposits in the private rented sector and that these should be introduced after consultation.  After consideration, the Executive agreed to make provision for such powers.  The Bill therefore gives Ministers powers to approve a tenancy deposit scheme or schemes and to make regulations setting out the conditions a tenancy deposit scheme must meet before it could be approved by Ministers.  Such conditions might include the manner and circumstances in which deposits must be paid, held and repaid; the sanctions for non-compliance; any dispute resolution mechanism; the types of persons who may operate such schemes; any fees that might be payable; and the publicising of schemes.  
	39. There are various ways to safeguard tenancy deposits and Ministers will consult widely before deciding on the most effective method of doing so prior to developing the detail of any regulations. 
	40. The introduction of tenancy deposit schemes would be a significant step, with financial and organisational implications on landlords and tenants and various other interests.  It is appropriate that the regulations should be open to full Parliamentary scrutiny and, as such, are subject to the affirmative resolution procedure. 
	41. Section 120(1) is subject to negative resolution procedure in the published Bill. 
	42. Subsection (1) gives Scottish Ministers power by order to designate types of HMOs which may be exempted from licensing by a local authority. Subsection (2) provides that a local authority may then, by order, exempt such HMOs in all or part of their area. 
	43. As explained in the original Memorandum, it is thought that registration, and other developments, may provide sufficient control over some categories of HMO, without the need for licensing. This power would enable the Scottish Ministers to indicate that in general such HMOs need no longer be licensed. However, there could still be problems in particular areas, for example where that type of HMO is typical accommodation for students or temporary workers in that particular area, but not in other areas. Subsection (2) allows local authorities to exempt these HMOs from the licensing requirement if they consider it appropriate.  Such exemption may be limited to specified parts of the local authority’s area. 
	Reason for amendment  
	44. The Subordinate Legislation Committee considered that this order-making power should be subject to affirmative resolution procedure, since it would remove some HMOs from the protection of the licensing system in the Bill.  The Executive accepts this.  
	45. Section 145(1) allows local authorities to charge fees in relation to HMO licensing.  Subsections (2) and (3) empower Ministers to make provisions about the charging of fees, including setting a fixed or maximum amount, setting out how fees are to be arrived at and specifying circumstances in which no fee will be payable. 
	46. The level of fees charged for HMO licensing, and the wide variation in fees across Scotland, has been a significant cause of complaint and concern under the existing system.  These provisions will help to ensure that local authorities charge at an appropriate level, and provide for greater consistency. The actual determination of fees and fee structures is a level of detail which it is appropriate to place in secondary legislation. 
	Reason for amendment  
	47. An Executive amendment has made a slight change to this section by adding “circumstances in which fees are to be refunded” to the list in subsection 145(3) of examples of factors that may be specified in an order.  This is for reasons of clarification.  

